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COVID-19 Relief Measures

CARES Act
Signed into law in March 2020, the CARES Act delivered a trillion-dollar economic stimulus and 
contained a multitude of provisions intended to provide assistance in response to the COVID-19 public 
health emergency. 

• Coverage for COVID-19 Testing and Vaccinations
• All health insurance plans must provide no-cost coverage for FDA and non-FDA approved 

COVID-19 tests and related services
• Vaccinations are considered preventive care under the ACA and must be covered without 

cost-sharing

• Impact of No-Cost Telehealth on HDHPs
• To encourage the use of telehealth services over in-person visits, the Act provides relief 

for HDHPs that allow pre-deductible coverage for telehealth services
• Applies for plan years that begin on or before December 31, 2021

• HSA and FSA Coverage for OTC Products
• The Act eliminates the prohibition on the use of HSA and FSA funds on over-the-counter 

drugs without a prescription
• Recognizes menstrual care products as account-eligible expenses
• This change is indefinite, not temporary
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COVID-19 Relief Measures

DOL Administrative Relief

In April 2020, the U.S. DOL released guidance for employee benefit plans that temporarily 
requires the extension of certain administrative timeframes. The goal is to minimize the 
possibility of individuals losing benefits during the public health emergency.

Plan sponsors must disregard the period of time from March 1, 2020, until 60 days following the 
announced end of the national health emergency when determining the following periods:

• COBRA Timeframes
• The 60-day election period
• Premium payment deadlines
• Notifications to the plan of a qualifying event or disability determination
• The distribution of an Election Notice to a qualified beneficiary
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COVID-19 Relief Measures

DOL Administrative Relief (continued)

• HIPAA Special Enrollment Timeframes

• Claims Procedure and External Review Process Timeframes 
• The date within which individuals may file a claim
• The date within which claimants may file an appeal
• The date within which a claimant may file a request for an external review or file 

information to perfect such a request

How should employer-sponsors (continue to) administer these timeframe extensions?
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COVID-19 Relief Measures
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Poll question!

Has your organization found it challenging to administer the 
DOL’s group health plan timeframe extensions?

A. Yes, particularly the COBRA timeframe extensions
B. Yes, particularly the HIPAA Special Enrollment Rights extension
C. Yes, particularly the claims and appeals timeframe extensions
D. No, we’ve not had any challenges 



COVID-19 Relief Measures

IRS Relief
In May 2020, the IRS issued flexibility guidelines for Cafeteria Plans, Health FSAs, and DCAPs. 
These guidelines were temporary for calendar year 2020 and were permissive rather than 
mandatory:

• Cafeteria Plan Elections
• Group Health Plans 

• Employees may enroll mid-year or make mid-year changes to coverage 
options absent a qualifying event

• Employees may altogether drop coverage mid-year absent a qualifying event 
so long as the employee is enrolled, or intends to enroll, in other health 
coverage

• Health FSAs and DCAPs
• Employees may elect to participate, or terminate participation, mid-year 

absent a qualifying event
• Employees may increase or decrease election amounts mid-year absent a 

qualifying event
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COVID-19 Relief Measures

IRS Relief (continued)

• Claims Periods for Health FSAs and DCAPs

• To minimize the risk of loss to employee-participants in Health FSAs and DCAPs, plans 
had the option to extend the claims period in which eligible expenses can be incurred

• Applied to unused amounts as of the end of a grace period of plan year ending in 2020

• Amounts could be applied to claims incurred through 2020

These temporary provisions have expired but employer-sponsors that adopted these measures, in 
whole or in any part, must ensure appropriate plan amendments are executed. Amendments must 
be adopted on or before December 31, 2021.
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COVID-19 Relief Measures

New COVID-19 Relief Bill

Signed into law on December 27, 2020, the new relief bill is a follow-up to the CARES Act. It 
provides a second round of stimulus dollars, as well as provisions regarding employee benefits 
and health coverage.

• Temporary Provisions for FSAs

1. Balance Carryovers: For 2020 and 2021 plan years, participants may carry over 
unused balances of any amounts in both a Health FSA and DCAP

2. Grace Periods: As an alternative to carryovers, Health FSAs and DCAPs can provide 
a grace period of up to 12 months for plan years ending in 2020 and 2021

3. Mid-Year Election Changes: Plan years ending in 2021 may continue to permit 
mid-year election changes for Health FSAs and DCAPs absent a qualifying event

4. Eligible Dependents: DCAPs may temporarily raise the age of eligible dependents 
from age 13 to 14

5. Terminated Employees: Health FSA participants who terminate employment in 
2020 or 2021 may spend down account balances through the end of the plan year
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COVID-19 Relief Measures

New COVID-19 Relief Bill (continued)

• Surprise Billing Measures

• The relief bill includes legislation aimed at preventing surprise medical bills for both 
emergency and non-emergency care

• Effective January 2022, providers will be prevented from issuing surprise medical 
bills to patients; patients will be responsible for only the deductibles and co-
payments that they would normally pay for in-network care

• Providers and insurers must agree to a payment rate or submit to arbitration to set 
a fair payment amount

• New rules will be issued by federal agencies ahead of 2022 and will apply to insured 
and self-insured plans

• Transparency in Health Coverage

• Also effective January 2022, insurers and group health plans will be required to 
comply with transparency-related requirements

• Plans will be required to provide price comparison tools, disclose more detailed 
cost-sharing amounts, and issue advanced EOBs
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COVID-19 Relief Measures

Premium Credits Issued by Insurance Carriers 

In response to the diminished access to care and services during the public health emergency, 
some health insurance carriers have issued premium credits to employer-policy-holders. 
Generally, these credits are in the form of a reduced premium for one or more future months of 
coverage.

How should an employer handle a premium credit?

• Unlike an MLR rebate, a premium credit is not a plan asset per se
• However, ERISA plan sponsors have a fiduciary duty to act in the best interests of plan 

participants
• Therefore, if participants contribute towards the cost of the premium for coverage, the 

credit should be reflected in the amount of the participants’ payroll deductions
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The State of the Affordable Care Act

2020 Reporting under IRC Secs. 6055 and 6056

• Extended Deadline
• As in prior years, the IRS issued a deadline extension for the distribution of Forms 

1095-B and 1095-C to individuals, from January 31, 2021 to March 2, 2021
• The deadline for filing Forms 1094-B/C and 1095-B/C with the IRS remains 

unchanged; hard copy submissions are due by March 1, 2021 and electronic 
submissions are due by March 31, 2021

• Relief from Penalties
• Good faith effort relief remains available for the 2020 reporting year but does not 

apply to late filings or failures to file
• The IRS does not anticipate extending this relief to future years

• State-Level Reporting
• California, Massachusetts, New Jersey, Rhode Island, Vermont, and Washington, 

D.C. have state-level reporting requirements
• Many of these states’ requirements piggy-back on the federal filing process, 

including the forms and deadlines
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The State of the Affordable Care Act

IRS Action Letters

• Letter 5699
• The IRS continues to issue Letter 5699 to employers it determines were ALEs that 

failed to complete ACA reporting in a prior year
• Employers must timely fulfill the 2020 reporting requirements and maintain 

accurate records in order to successfully response to this inquiry

• Letter 1865C
• Notice to employers that previously submitted reporting forms are unable to be 

processed by the IRS due to filing error (commonly, errors relate to forms that were 
submitted in portrait rather than landscape mode, redacted SSNs/TINs, and illegible 
handwriting)

• The employer must correct the error(s) by re-submitting the forms in accordance 
with the IRS’s instructions in order to avoid any late filing penalties
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The State of the Affordable Care Act

IRS Action Letters (continued)

• Letter 226J
• The IRS continued to issue Letter 226J to inform ALEs of proposed employer shared 

responsibility penalties for failure to comply with the provisions in prior years
• The pace of Letters 226J issued in 2020 appeared slower than prior years, likely due to 

COVID-19; but ALEs should expect the IRS to begin using 2018 assessments this year

• Response Strategies
• Employers have 30 days to respond to the IRS but may request an extension
• To disagree in whole or in part with the proposed penalty, an employer is 

required to submit a written response detailing its position
• Errors made in the reporting process can cause the IRS to rely on inaccurate 

information in calculating its proposed penalty; these errors can be corrected as 
part of the employer’s response
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The State of the Affordable Care Act
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Poll question!

To date, has your organization received a Letter 226J from the IRS?

A. Yes, and we were able to decrease or entirely eliminate the proposed penalty assessment
B. Yes, and we were not able to decrease or entirely eliminate the proposed penalty assessment 
C. No, we have not received a Letter 226J



The State of the Affordable Care Act

Exchange Subsidy Notices

• Exchanges continue to send employers notice to inform them that an employee has been 
found eligible for a premium tax credit

• The notice does not make an assessment of the employer’s compliance with the 
employer shared responsibility provisions, nor does it propose a penalty

• Employers have the option of appealing the Exchange’s finding regarding eligibility for a 
premium tax credit

• An appeal is never required
• If the employee identified in the notice was not offered affordable, minimum value 

coverage, no appeal should be submitted
• If the employee identified in the notice was offered affordable, minimum value 

coverage, the employer may choose to appeal, which could help the employer 
avoid a later proposed assessment of an employer shared responsibility penalty
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The State of the Affordable Care Act

California v. Texas

• What is this case about, and why is it so important?
• The suit originated in 2018 when 20 states’ attorneys general, led by Texas, 

argued that because the individual mandate penalty had been reduced to $0, 
it is no longer a tax as originally characterized by the U.S. Supreme Court and 
is therefore unconstitutional in its current form

• 21 states’ attorneys general, led by California, defended the law
• Lower federal courts found in favor of the Plaintiffs and raised the question of 

whether the mandate can be severed from the rest of the ACA, or whether the 
entirety of the law will be invalid without it

• How did this case end up in front of the U.S. Supreme Court?
• In January 2020, the Defendants formally petitioned the U.S. Supreme Court 

to hear the case on appeal and decide on the issue of the constitutionality of 
the mandate and its severability from the ACA as a whole

• Oral arguments were heard on November 10, 2020
• A decision will be issued in May or June 2021
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The State of the Affordable Care Act

California v. Texas (continued)

• What are the likely outcomes?
• From comments and questions posed by the Justices during oral arguments, the 

Court is widely expected to uphold the ACA even if it finds the individual mandate 
to be unconstitutional; in other words, the Court may agree that the individual 
mandate is unconstitutional but it will sever it from the rest of the law, leaving the 
ACA intact

• Until an opinion is issued, the ACA remains in full effect, including the employer 
shared responsibility provisions

• Regardless of the Court’s decision, it will have no impact on similar individual 
mandate-like laws enacted by some states

• While the federal government’s role in the litigation has been somewhat limited 
and in opposition to the ACA, the new administration’s agenda is completely 
opposite; this won’t affect the Court’s decision but will drive federal legislative 
initiatives that will either enhance or replace the ACA
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Trends in Employee Benefits
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Poll question!

In response to the COVID-19 public health emergency, has your organization 
made changes to the benefit offerings under your group health plan?

A. Yes, we’ve added new benefit programs, or enhanced existing benefit programs
B. Yes, we’ve scaled back our offering by eliminating some benefit programs
C. No, we’ve made no changes to our benefit offering in response to COVID-19



Trends in Employee Benefits

Telemedicine

Telemedicine refers to the delivery of health care services where the provider and the patient are 
not present together, whether carried out via email, phone call, or a visual web meeting. 

This benefit steadily gained popularity over the last several years but because of the access-to-care 
issues created by COVID-19, telemedicine is now a feature of most group health plans. 

• Can be offered as part of the existing medical plan, such as through an add-on offered by an 
insurance carrier, or on a stand-alone basis through an entirely separate policy or contract

• Temporary relief measures provided through the CARES Act and by the IRS permit pre-
deductible or no-cost telemedicine services to be offered by an HDHP without impacting 
HSA eligibility (for plan years ending on or before December 31, 2021)
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Trends in Employee Benefits

Telemedicine
Compliance Considerations

• ERISA and COBRA
• Telemedicine benefits are considered employer-sponsored health plans under 

ERISA
• Details of the program must be included in the Plan Document, the Summary Plan 

Description, and annual 5500 reports (if applicable)
• As an employer-sponsored health plan, telemedicine coverage must be offered to 

COBRA qualified beneficiaries on either a stand-alone basis or as part of the 
medical coverage

• ACA
• Telemedicine does not meet the definition of a HIPAA excepted benefit and 

therefore must meet the ACA market reform measures, including out-of-pocket 
limits, first-dollar preventive care coverage, and the prohibition on annual and 
lifetime limits

• To comply with these reforms, telemedicine can be integrated with the employer-
sponsored medical plan or offered on a stand-alone basis to medical plan 
participants; it cannot be offered on a stand-alone basis to employees not enrolled 
in medical coverage
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Trends in Employee Benefits

Fertility Benefits

Most insurance carriers offer limited, if any, coverage for infertility care and services. An 
increasingly popular solution for employers who wish to offer more robust fertility benefits is to 
set up a health reimbursement arrangement (HRA) to provide tax-free reimbursement of medical 
expenses related to infertility treatment. 

Compliance Considerations 

• HSA Eligibility
• To preserve HSA eligibility, the HRA cannot provide coverage (or reimbursements) 

prior to satisfaction of the HDHP deductible
• The HRA must be structured as a post-deductible HRA, which requires participants 

to first satisfy the minimum statutory deductible ($1,400 for self-only coverage in 
2021) before eligible medical expenses can be reimbursed
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Trends in Employee Benefits

Fertility Benefits

Compliance Considerations (continued)

• ACA
• In order for HRAs to comply with the ACA’s market reforms, such as the prohibition on 

annual and lifetime limits, HRAs must be integrated with employer-sponsored medical 
coverage

• Integration requires that participation in the HRA be limited to those employees who 
are also enrolled in the employer’s medical plan(s) or to employees who demonstrate 
enrollment in another employer’s medical plan

• ERISA and COBRA
• HRAs, including infertility HRAs, are considered group health plans subject to ERISA, 

which requires inclusion in the SPD, annual 5500 filings, etc.
• Because of its group health plan status, COBRA applies to these arrangements, as well
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Trends in Employee Benefits

Prescription Drug Copay Assistance Programs 

In an effort to assist employees manage prescription drug costs, employers can implement copay 
assistance programs. These programs leverage funds made available through manufacturer 
assistance for the purchase of specialty medication. The program is paired with the employer’s 
existing prescription drug plan and is managed through a third party. 

Compliance Considerations

• HDHPs and HSA Eligibility 
• To be an HDHP, a medical plan must satisfy both the statutory minimum deductible 

and provide no benefits (other than preventive care) prior to satisfaction of the 
deductible

• Copay assistance programs that provide pre-deductible benefits cannot be paired 
with a medical plan that intends to be HDHP

• Further, such programs that provide pre-deductible benefits will be disqualifying for 
purpose of HSA eligibility

• Finally, HDHPs cannot count manufacturer assistance coupons towards the annual 
deductible 
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Trends in Employee Benefits

Individual Coverage HRAs
Effective January 2020, employers are permitted to provide tax-free reimbursements to employees for 
individual medical policy premiums through an Individual Coverage HRA (ICHRA). While ICHRAs are 
subject to various compliance and design requirements, the arrangement is an appealing option to 
employers that have a growing remote workforce.

Compliance Considerations

• ACA
• The ICHRA qualifies as MEC; ALEs can satisfy employer shared responsibility 

requirements by offering the ICHRA at a cost deemed affordable under one of the three 
safe harbor methods

• Offers of ICHRA coverage must be reported by ALEs on Form 1095-C; coverage under 
ICHRA must be reported by non-ALEs on Form 1095-B

• ERISA and COBRA
• ICHRAs are considered group health plans subject to ERISA, which requires an SPD, 

annual 5500 filings, etc.
• As a group health plan, the ICHRA is also subject to COBRA and must be offered to 

qualified beneficiaries 
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Trends in Employee Benefits

Mental Health Programs 
Similar to telemedicine, mental health programs have garnered increasing interest because of 
COVID-19. 

• Typically, the programs are offered on a stand-alone basis through a separate vendor or 
contract, and provide services through a virtual format

• Importantly, the number of visits in a plan year are often capped – much like an 
Employee Assistance Plan (EAP) – but some programs may offer unlimited visits or 
benefits

Compliance Considerations

• HSA Eligibility
• Programs that do not provide significant benefits in the nature of medical care or 

treatment will not jeopardize HSA eligibility
• Programs that are limited to virtual therapy services and that place a cap on the 

number of available visits in a year likely qualify as insignificant and will therefore 
not interfere with HSA eligibility

• Programs that provide unlimited visits or more significant care will not meet this 
exception, but can rely on the temporary COVID-19 relief for telemedicine benefits
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Trends in Employee Benefits

Mental Health Programs 

Compliance Considerations (continued)

• ACA
• So long as the program does not provide significant benefits in the nature of 

medical care and requires no employee cost-sharing or contribution, the program 
will likely qualify as an excepted benefit EAP

• An excepted benefit EAP is not subject to the ACA market reforms and may 
therefore be offered to employees regardless of their enrollment in the medical 
plan  

• ERISA and COBRA
• Regardless of whether the program provides significant benefits in the nature of 

medical care, group health plan status under ERISA will apply, which requires 
inclusion in SPDs, 5500 filings, etc.

• COBRA also applies to mental health programs; these programs must be offered to 
qualified beneficiaries 
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Trends in Employee Benefits
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Employee 
Assistance Programs

EAP Volume increased 25% for the 2020 calendar year, mostly as a result 
of Covid-19 & the affects of the virus on employees such as financial 
needs, legal needs, concerns for health, loneliness & isolation.



Trends in Employee Benefits
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• From the onset of the pandemic, we initially saw a drop in STD claims. (Limited diagnosis). Claims have steadily 
been on the rise since early summer.

• There were weeks when COVID claims were the top diagnosis. This is a first; Historically, the top STD diagnosis has 
always been pregnancy.

• Challenges COVID presents in managing disability claims:

 No jobs for employees to return to work to

 Telemedicine visits are up significantly. This does prevent carriers from gathering the essential information needed 
to process and/or manage claims

 Some areas of the country still are limiting elective and simple surgeries, which impacts an employees ability to 
return to work and extends benefit durations

• COVID has had had minimal impact on LTD Claim volumes. However, due to employees seeing their doctors less 
frequently, it makes it difficult to manage LTD claims as effectively as we’d like. We are not getting nearly the 
amount of employees back in the workplace via Return To Work or Vocational Rehabilitation programs as we 
normally would.



Trends in Employee Benefits
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What we’re seeing in the market: 

Employers choose supplemental insurance and 
benefits advisors to meet evolving workforce needs 
and demands.



Trends in Employee Benefits

32

What do we know about Generation Z?

• Born after 1996, most members of this generation are not yet old enough to vote, but as the 
oldest among them turned 23 in 2020, and roughly 24 million had the opportunity to cast a 
ballot in the 2020 elections.*

• Members of Gen Z are more racially and ethnically diverse than any previous generation, 
and they are on track to be the most well-educated generation yet.*

• They are also digital natives who have little or no memory of the world as it existed before 
smartphones.*

• When it comes to their views on key social and policy issues, Gen Zers look very much like 
Millennials. Gen Zers are progressive and pro-government, most see the country’s growing 
racial and ethnic diversity as a good thing, and they’re less likely than older generations to 
see the United States as superior to other nations.*

• These younger generations are more likely than their older counterparts to say the earth is 
getting warmer due to human activity.* *



Annual Compliance Requirements 

ACA Form W-2 Reporting
• Who: Employers that filed 250 or more Forms W-2 for 2019
• What: Report the total cost of employer-sponsored health coverage (including employee 

and employer-paid portions) in Box 12 using Code DD
• When: January 31, 2021

IRC Secs. 6055 and 6056 ACA Reporting
• Who: Applicable Large Employers and employers of any size that sponsored self-insured 

health coverage in 2020
• What: Complete Forms 1094-B/C and 1095-B/C for the 2020 calendar year
• When: Forms must be submitted to the IRS by March 1, 2021 if filing hard copies or by 

March 31, 2021 if filing electronically (if filing 250 or more forms, electronic filing is 
mandatory); distribute forms to employees and covered individuals by March 2, 2021
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Annual Compliance Requirements 

State-Level Health Coverage Reporting
• Who: Employers with covered employees residing in:

• California
• Massachusetts 
• New Jersey
• Rhode Island
• Washington, D.C.

• What: To ensure compliance with the state-enacted individual health coverage 
requirements, some employers are required file with the state, and provide to 
employees, an information return that provides details of coverage provided.

• When: The earliest deadline imposed by a state is January 31, 2021
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Annual Compliance Requirements 

Medicare Part D Disclosure to CMS
• Who: Employers that sponsor prescription drug coverage for employees
• What: Report online to CMS whether the prescription drug coverage is considered 

creditable or non-creditable
• When: Within 60 days following the start of the plan year (by March 1, 2021 for 

calendar-year plans)

PCORI Fee
• Who: Insurance carriers and employer-sponsors of self-insured health coverage
• What: Use Form 720 to report and pay the fee, which has increased to $2.66 per 

covered life
• When: July 31, 2021

Form 5500 Filing
• Who: Employer-sponsors of group health plans that either covered at least 100 

participants as of the first day of the plan year or are considered funded
• What: File Form 5500 with the U.S. Department of Labor 
• When: No later than the last day of the seventh month following the end of the 

plan year (July 31, 2021 for calendar-year plans)
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Annual Compliance Requirements 

Summary Annual Report 
• Who: Employer-sponsors of insured or funded plans that were required to file a 

Form 5500
• What: Distribute to plan participants a short statement (called the Summary Annual 

Report) summarizing the financial condition of the plan
• When: Within nine months of the end of the plan year, or two months following the 

Form 5500 filing (September 30, 2021 for calendar-year plans)

Medicare Part D Notice of Creditable or Non-Creditable Coverage
• Who: Employers that sponsor prescription drug coverage for employees
• What: Distribute the Medicare Part D Notice to Medicare-eligible individuals to 

provide information on the plan’s creditable or non-creditable status
• When: No later than October 14, 2021
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Closing Thoughts

• Don’t neglect recurring compliance requirements, such as ACA reporting 
obligations and 5500 filings. Failure to timely satisfy these requirements can 
lead to significant monetary penalties, and government agencies have in place 
existing mechanisms to evaluate compliance. 

• Major initiatives in healthcare are unlikely to take shape or gain traction until 
at least late spring with the Supreme Court’s decision in California v. Texas. The 
primary focus of the Biden Administration, as well as Congress and most state 
lawmakers, will be aimed at COVID-19 relief.

• When determining how best to administer health plans in light of the various 
COVID-19 relief measures that have been issued, engage insurance carriers 
and TPAs at every step.
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